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With this number of the Virginia Law Kegister begins its sixth 
volume. The editor takes this occasion to return thanks to friends 
throughout the State who have borne a helping hand, in the way of con- 
tributions to its pages. It is hoped that the profession fully understands 
that the columns of the Register are open to contributions on any 
subject of general interest to lawyers. 



Howell C. Featherston, Esq., of the Lynchburg bar, has an 
interesting and valuable article in the Green Bag for March, on the 
origin of the term "Lynch law." Mr. Featherston gives a most en- 
tertaining account of Capt. Charles Lynch, of Campbell county, Vir- 
ginia, a member of the Lynch family, from which the city of Lynch- 
burg derives its name. The article is written in a singularly pleasing 
style and indicates a careful study of the subject. Mr. Featherston 
amply vindicates the character of the most excellent gentleman whose 
name has become the synonym of lawlessness. 



Some explanation seems to be due as well to the judges of the Court 
of Appeals as to our readers for the libel perpetrated upon the judges 
in the frontispiece of our April number. The editorial reference to the 
handsome, judicial faces, but added insult to injury. The result was due 
to a blunder, the details of which would not be of interest. We have 
already apologized privately to the court, and now make humble pub- 
lic acknowledgment of our regret for the unfortunate incident. We 
hope to make amends in an early number, by a creditable presentation 
of the features of these long-suffering gentlemen. 



It was suggested editorially in our April number, that there ap- 
peared to be an inconsistency in the action of the court in the two ap- 
peals in Stuart v. Pennis, the first reported in 91 Va. 688, and the 
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second in 33 S. E. 1015. On the first appeal the court held that a 
contract for the sale of growing timber was specifically enforceable, 
and on the second appeal ordered the bill to enforce the same contract 
to be dismisssed — " the court being equally divided as to the right of 
the appellant to have a decree for the specific performance of the con- 
tract in the bill mentioned." 

We are indebted to the courtesy of one of the members of the court 
for the information that, on the second appeal, two members of the 
court thought the contract not enforceable specifically, because of 
equities dehors the contract, disclosed by the pleadings and proofs in the 
cause; and the court did not intend in any manner to recede from the 
general proposition established on the first appeal. 



The opinion of the Supreme Court of the United States in Garter v. 
Texas, published elsewhere in full, has attracted much attention in the 
press, particularly of the South. The real point decided has been 
overlooked or misunderstood. The decision involves nothing new or 
startling. So far as the race question is concerned, what the court 
really decided was that where the accused (a negro), on his arraign- 
ment and before plea, moved to quash the indictment on the ground 
that negroes had been excluded from the grand jury because of their 
race and color, and offered testimony to establish the fact alleged, it 
was error to exclude such testimony — since if negroes were excluded, 
because of their race and color, this was a discrimination forbidden by 
the Fourteenth Amendment of the United States Constitution, and a 
denial to the accused of the equal protection of the laws. 

Howsoever unpalatable some portions of the Fourteenth Amend- 
ment may be to many people of the South, few enlightened Southerners 
would approve of denying the negro the equal protection of the laws — 
and, we apprehend, few intelligent Southern lawyers will be disposed 
to dissent from the decision in this case. Substantially the same ruling 
was made more than twenty years ago in Strauder v. West Virginia, 
100 U. S. 303, and the principle has been affirmed in numerous cases 
since. 

The impression made in some of the press dispatches announcing the 
decision, was, that the court had held that a negro on trial in a 
criminal case had the right to demand negro jurymen. The case 
manifestly decides nothing of the kind — but that the accused negro 
has the right to demand that members of his race shall not be excluded 
by reason of their race or color. 
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At the time of going to press, we are unable to publish a complete 
account of legislation on the subject of the married woman, at the last 
session of the State legislature. 

Enough appears, however, to warrant the assertion that the legisla- 
ture has attempted to completely remove the married woman from her 
ancient companionship with infants and idiots, and to place her, 
clothed and in her right mind, on the same plane with her husband, 
in respect to property and personal rights, powers and liabilities. 

She has been eliminated altogether from section 2513 of the Code, 
which prohibited her from making a will; from section 2615, which 
classed her with infants and lunatics, in making leases of lands; and 
from section 3435, where she was similarly classed, in respect to the 
time limit for a bill of review. And, finally, every line of chapter 103, 
containing any allusion, express or implied, to "separate estate," or 
intimating in the remotest way that a married woman holds her prop- 
erty in any manner different from that in which the husband holds his, 
has been eliminated — excluding from this statement the equitable 
separate estate. When the returns are all in, she will doubtless be 
found to have been likewise relieved from this uncongenial association 
wherever it occurs in the Code. 

Having provided for her in this negative way, the legislature catered 
affirmatively to her relief, by a radical statute, which we print in full 
below — with the omission of a single section (2291) continuing, with 
slight alterations, an existing section of chapter 103, providing for the 
appointment of receivers for married women who are infants. 

Chap. 1139. — An Act in relation to the property rights of married women, declar- 
ing how they may acquire and dispose of property ; make contracts, sue and be 
sued ; and to amend actions 2291, 2293, 2294, and 2296, chapter 103 of the 
Code of Virginia ; and to repeal sections 2284, 2285, 2286, 2287, 2288, 2289, 
2290, 2292, and 2295 as amended by acts of 1895 and 1896, on page 486 
thereof. 

Approved March 7, 1900. 

1. Be it enacted by the General Assembly of Virginia, That a married woman 
shall have the right to acquire, hold, use, control, and dispose of property, as if 
she were unmarried, and such power of use, control, and disposition shall apply 
to all property of a married woman heretofore or hereafter acquired : provided, 
however, that her husband shall be entitled to curtesy in her real estate when the 
common law requisites therofor exist, and he shall not be deprived thereof by her 
sole act ; but the right to curtesy shall not entitle him to the possession or use, or 
to the rents, issues, and profits of said real estate during the coverture; nor shall 
the property of the wife be subject to the debts or liabilities of the husband. 

2. A married woman may contract and be contracted with, sue and be sued, in 
the same manner and with the same consequences as if she were unmarried, 
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whether the right or liability asserted by or against her shall have accrued before 
or after the passage of this act. 

3. A husband shall not be responsible for any contract, liability, or tort of his 
wife, whether the contract or liability was incurred or the tort was committed be- 
fore or after marriage. 

Sec. 2293. When a married woman, having title to any estate, dies intestate, 
as to the said estate, or any part thereof, it, or such part, shall pass according to 
the provisions of chapter one hundred and thirteen, subject to her debts, and to 
the curtesy of her husband, should he survive her. 

Sec. 2294. Nothing contained in the preceding sections of this act shall be 
construed to prevent the creation of equitable separate estates, and they shall 
be held according to the provisions of the instrument by which they are respect- 
ively created. 

Sec 2296. If a husband wilfully deserts or abandons his wife, and such de- 
sertion or abandonment continues until her death, he shall be barred of all interest 
in her estate as tenant by the curtesy, distributee, or otherwise. 

4. Sections 2284, 2285, 2286, 2287, 2288, 2289, 2290, 2292, and 2295, as 
amended by the act of 1895-6 be, and the same are hereby, repealed. 

5. This act shall be in force from its passage. 

Speaking cautiously on the subject, we venture to suggest some of 
the effects that seem to follow from this statute. It will be observed 
that it leaves but little of the famous chapter 103 remaining. The word 
"separate estate," the bete noire of lawyers and courts in this State 
since 1877, does not once appear in this substitute for chapter 103, 
save in connection with the equitable separate estate — and the same 
word has been stricken out of other parts of the Code, wherever the 
draughtsman found it. 

This prepares us for the discovery — not less startling than gratifying 
— that the separate estate is a thing of the past, and the term is no 
longer one to conjure with. Or, if bench and bar shall prefer to so re- 
gard it, all of a wife's property is separate estate — not only that ac- 
quired since 1877, but whensoever acquired. That sacred idol, known 
as the wife's "common law estate " — land acquired by a wife prior to 
1877 — has been dethroned and flung into the mass of common things, 
and is no more a thing to be worshipped. It is no longer holy ground ; 
and the wife may walk upon it with her shoes on, and — shade of my 
Lord Coke! — may sell it for filthy lucre. Nor may his craven lord- 
ship, the husband, say ever a word. He doubtless will continue to 
enjoy his curtesy initiate, where he entered upon its enjoyment, prior to 
1877 — but the wife may dispose of the fee without his joinder or con- 
currence. 

The Smith property, too, with all the beautiful legal nuts that grew 
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so abundantly upon it, is but a school-boy's tale. It was once the 
wonder of the century. 

In the general crash goes Hirth v. Hirth, and with it, mayhap, 
much lamentation. A few scoffers will refuse to wear crape over its 
downfall. We shall not be found in the number of the mourners. 

Not only does the new Act not require the ownership of "some" 
estate by the wife as a qualification for exercising powers of contract, 
but, in terms, it confers upon her absolute powers in this respect — not 
for the future only, but retrospectively — contracts heretofore made are 
in terms declared to be binding. Nothing is said about a personal 
judgment, or a limited judgment, or any judgment at all. The wife 
is simply declared vested with power to ' ' contract and be contracted 
with, sue and be sued, in the same manner and with the same conse- 
quences, as if she were unmarried." The judgment against her would, 
therefore, be an ordinary common law judgment, and we need not 
stop to inquire of what property it is leviable. 

The husband is relieved from all liability for the wife's torts and 
contracts — antenuptial and postnuptial. Doubtless he continues liable 
for her support — as the contracts which she makes in supplying her 
personal needs, when the husband fails or refuses to supply them, 
may be regarded as his contracts, made by her as his agent — an agency 
which the law does not permit him to revoke. 

As a risume of results it would seem (aside from the equitable 
separate estate, wisely retained) that nothing is left of the common 
law of husband and wife's property interests except curtesy consum- 
mate and dower; and (probably) 'the husband's duty of support. All 
disabilities of the wife, of every kind, are removed, with respect to all 
property interests, and the remedies for and against her differ in no 
respect from those for and against the husband. 

It remains to be seen what the judicial construction of the new 
legislation will be. 

We publish elsewhere, in full, the opinion of the Supreme Court of 
the United States in the case of Maxwell v. Dow, in which it is held 
that the trial of an accused person in a State court, for an infamous 
crime, by a jury of eight, when authorized by the constitution and 
laws of the State, does not infringe any right to which the accused is 
entitled under the United States Constitution. 

The point particularly pressed upon the court was, that while 
originally the first eighth amendments of the Constitution of the United 
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States were not applicable to the States, but to encroachments by the 
Federal government alone, yet, since the adoption of the Fourteenth 
Amendment, declaring that " no State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States," the rights secured under the first eight amendments — 
being privileges and immunities of citizens peculiarly as citizens of the 
United States, as distinguished from such rights as they enjoy as 
citizens of a State — were thereby protected against encroachments by 
the Sate government as well. As a citizen of the United States, the 
accused is entitled to trial by a jury consisting of twelve men, when- 
ever, as a citizen of the United States — in contradistinction to his 
status as a citizen of a State — he is called upon to answer a criminal 
prosecution by the sovereignty to which he is thus amenable, viz., the 
United States government. It was argued, therefore, that when the 
Fourteenth Amendment declared that no State should abridge any 
privilege of a citizen of the United States, the intention was to protect 
these peculiar privileges and immunities, and the effect was to extend 
these amendments to encroachments by the State governments. In 
other words, as argued by Mr. Justice Harlan in a dissenting opinion 
marked by his characteristic vigor, these eight amendments, by force 
of the Fourteenth Amendment, have become a national Bill of Rights. 

The argument is a powerful one, but the consequences of such a doc- 
trine would largely increase the already extensive supervisory power 
exercised by the Federal government over the internal affairs of the 
States; and those who believe that the stability of the republic rests upon 
the preservation of the sacred right of the States to regulate their inter- 
nal affairs, each according to its own notion, subject only to a few well 
recognized restrictions by the central government, will rejoice that the 
Supreme Court has refused to sanction this broad stride towards further 
centralization. 

Substantially the same doctrine was laid down in Hurtado v. Cali- 
fornia, 110 U. S. 538, where it was held that there was nothing in the 
Constitution of the United States to forbid a criminal prosecution for 
an infamous offense in a State court, upon information only, without 
indictment by a grand jury. But the privileges and immunities clause 
in the Fourteenth Amendment was not mentioned in the opinion. 

The point was made by the late John Randolph Tucker, in the 
famous case of the Chicago Anarchists (Spies v. Illinois, 123 U. S. 
131), but the question was not decided. 

A learned and interesting discussion of this particular clause of the 
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Fourteenth Aineudment will be found in Guthrie's Lectures on the 
Fourteenth Amendment, pp. 58-65. "Unless," says this author, 
" 'the privileges and immunities of. citizens of the United States' are 
derived from the Constitution of the United States, it is difficult to see 
from what source they are derived. They cannot have their origin in 
the constitutions or laws of the respective States, because those consti- 
tutions and laws create or declare the privileges and immunities of 
their own citizens, not of citizens of the United States. Moreover, the 
privileges and immunities created by the constitution and laws of one 
State are not the same as those created by the constitution and laws of 
another. They might differ in every State. If the true interpretation 
be that these privileges and immunities are such as the States grant, 
not only may the privileges and immunities protected by the Fourteenth 
Amendment be inconsistent with each other, but the protection afforded 
may be continually varying on account of changes in the constitutions 
and laws of the different States" (p. 59). 

The same author calls attention to the circumstances that the Senate 
committee which reported the Fourteenth Amendment, declared that 
it was necessary to have such "changes in the organic law as shall 
determine the civil rights and privileges of all citizens in all parts of 
the republic." And that, referring to the privileges and immunities 
clause, Senator Howard said, in presenting the report with an explana- 
tion of the motives of the committee: "To these privileges and 
immunities, whatever they may be — for they are not and cannot be 
fully defined in their entire extent and precise nature — to these should 
be added the personal rights guaranteed and secured by the first eight 

amendments of the Constitution The great object of the 

first section of this amendment is, therefore, to restrain the power of 
the States and compel them at all times to respect these great funda- 
mental guarantees." 

Mr. Guthrie points out the further circumstance, that to these state- 
ments as to the declared purpose of the framers of the Fourteenth 
Amendment, officially and authoritatively made by the Senate on behalf 
of the Reconstruction Committee, not the slightest reference has been 
made in any case in which the privileges and immunities clause has 
come before the Supreme Court for construction. 

The point made by Mr. Guthrie is dealt with at length in the prin- 
cipal case, and most satisfactorily — the answer being, that debates in 
Congress, especially on constitutional amendments, which are to be 
ratified by the State legislatures, are not appropriate sources of in- 
formation as to the meaning of language used therein. This is a set- 
tled rule of construction in the Supreme Court of the United States, 
as shown by the numerous cases cited to sustain it. 



